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The Ethics of the Library Crisis
and the First Amendment

Albert Henderson

Analysis of the circumstances surrounding Gordon & Breach vs. American Institute of
Physics.

he First Amendment won't protect cries of “fire” in a crowded theater,

causing panic when there is no fire. Directing fire trucks away from a fire
engenders crimes of greater magnitude. By analogy, the acute crisis of impov-
erishment in academic research libraries is a “fire” raging out of control. Claims
that boycotting commercial publishers will bring libraries back to health con-
stitute a “misdirection.”

Such a misdirection was part of a promotional scheme that brought on the
civil litigation known as Gordon & Breach vs. American Institute of Physics. Judge
Leonard B. Sand, who tried the case without a jury, provided a lesson in how
elusive the issues can be to an outsider.! For some of us it helped bring into
focus the Achilles Heel of the government-university partnership forged by
Vannevar Bush.? What was excluded by the court may be more important in
the light of what was revealed, admitted as evidence, that otherwise would
have remained private. For instance, the commercial interests of association
publishers appear to benefit from an arcane policy of “don’t ask, don’t tell”
regarding the accreditation of university libraries by science agencies and soci-
eties. Policies of exploitation, rather than resolution of the library crisis, pre-
vail. Half-empty, stale library collections may not seem to have much in com-
mon with a raging fire. Yet their deterioration has produced dangerous pitfalls
for the few who expect gold standards of excellence from the best universities.
It is no less innocuous (to all but the few whose fortunes are actually affected)
than a false report affecting the share price of a public company. Because the
misdirection of remedies for the library crisis thwarts some of $12 billion fed-
eral spending on academic research that depends on excellent libraries, it may
be the darker of the two misdeeds.

Tinderbox conditions leading to the library crisis developed after World
War II with increased government sponsorship of academic research. Intellec-
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tual curiosity was soon replaced by government contracts,® the priority of
knowledge was subordinated,* the academic ethos was torn by academic paro-
chialism and high-handed administrators.> The shock of Sputnik in 1957 pro-
vided a respite from the danger zone. Awakened by the Soviets into realizing
how far behind Western science had fallen, both major parties supported li-
braries in their 1960 platforms. The Higher Education Act (HEA) of 1965 added
about ten percent to total spending on college library materials. Following the
announcement of LB]’s decision not to seek a second term in 1968, political
support for research plummeted, taking libraries down with it. Richard Nixon
embargoed HEA payments. By the 1980s, the library crisis was in full glow,
ready to burst into flames after HEA Title II-A money (for college library
materials) stopped completely. Neil Armstrong’s moon landing in 1969 dis-
solved the cloud left by Sputnik. The fall of the Soviet Union in 1991 ended all
political concern about the competitiveness of science and the quality of li-
brary collections. Title II-A was deleted on the recommendations of the Asso-
ciation of Research Libraries (ARL) and the American Library Association.
Looking back at the forty-five years following the end of World War II, one
sees that the major universities quietly choked the growth of their libraries.
They were unopposed by any science agency or learned society. Their collec-
tions increased only four times in size, half the growth rate for equivalent
periods back to colonial times.

The crisis springs from the growth of research publications, which increased
in number eight times in every forty-five-year period before and after the war.
The widening gap between “published” and “purchased” meant canceled sub-
scriptions, uncollected books, emasculated library standards, and sharp in-
creases in libraries’ rates of performance failure.® Statistics show that research
has grown faster than library expenditures for fifty years, rapidly since 1970.7
During the latter period, research spending increased 80 percent (in constant
dollars) while library spending increased a mere 40 percent (Figure 1). Nearly
two-thirds of basic research articles are authored outside the United States,?
making currency exchange fluctuations important. Between 1960 and 1995, the
Dutch guilder more than doubled and the deutsche mark tripled in value,
pushing the prices of foreign publications sharply upward.” The American
Library Association called attention to the impact of dollar devaluation on
costs of maintaining subscriptions to foreign journals.!® It was ignored. In the
most recent reports, for instance, the purchases of seventeen members of ARL
were cut!! in spite of a sharp devaluation in the dollar that pushed renewal
rates higher than ever. Such economic imbalances can predictably leave librar-
ies far behind the published output and the needs of researchers.

University administrators encourage income from sponsored research, which
brings roughly fifty cents of overhead income for every dollar of direct cost.
They are in a position to cut libraries (and instruction) spending to increase
their own share of the pie. The Stanford scandal involved over a dozen univer-
sities misposting overhead claims to non-research costs while their libraries
were forced to cancel science journals. They refunded millions of dollars to the
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government in the early 1990s while their libraries continued annual rounds of
cancellations. University administration now consumes 4C percent more of the
university dollar than it did in 1945.12

Library spending is poorly covered by federal research overhead payments.
The definition of universities” overhead to be reimbursed was originally agreed
as “full accountable costs.”1® The first director of the National Science Founda-
tion (NSF), Alan Waterman, believed that the fundamental policy question
centered on how the universities should remain independent of the federal
government. NSF historian J. Merton England called the use of universities for
research by the federal government “a troubled partnership.”** He recounts
the concerns of Paul Klopsteg, one of Waterman's lieutenants, who

complained to [Vannevar] Bush that an American Council on Education
[ACE] committee’s preliminary report on sponsored research policy showed
university presidents acting like moneygrubbers rather than intellectual
custodians. Klopsteg thought the president’s concern to get full payment
for government-sponsored research—one of a university’s normal func-
tions—as well as for applied research and “procured development ser-
vices” was,“degrading to.the scholarly and intellectual activity of the fac-
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ulty member” and potentially destructive of university independence. Bush
responded that “if the federal government wishes to subsidize the univer-
sities of the country”—an idea abhorrent to Klopsteg—"“it should do so
directly and not by some strange method of bookkeeping. I fear the lat-
ter,” he wrote, “for it would inevitably lead to bureaucratic control of our
university policies, in the field of research and possibly more generally.”
(Various sources, 19531956, quoted by England)!®

Strange bookkeeping prevailed. Over 60 percent of academic research is
generated by federal grants.!® Yet library overhead is calculated on the basis of
the university population, rather than on need, utilization, or financial rel-
evance. So only two points of overhead go to support the library—mnot neces-
sarily the collection.!”

Universities don’t tell why they reduce support for their collections. No
reason is given why Columbia’s library, for instance, merited 6 percent of its
dollar in 196818 but by 1990 received only 3 percent.!® Annual statistics that
indicate the majority of its members are in the same boat are kept unpublished
by ARL, a policy that I take to signify mortification.’ Research universities
simply assert their claims to independence and, by inference, to mediocrity.

Government agencies won't ask about library funding and quality, in spite
of their duty to qualify their contractors and assess their performance. In a
letter to me, Diane Ravitch advised that the Department of Education takes the
position that a more rigorous regulation of the library portion of indirect costs,
such as requiring accountability similar to facilities reimbursements:

could unnecessarily interfere with decisionmaking by college and univer-
sity communities as to how best to meet their academic needs and
priorities . . . could also be viewed as an inappropriate intrusion by the
Federal Government into the unique and varied operations of these com-
munities.?!

Alan Waterman used to proclaim that, “NSF exercises no control but only
leadership.”??> Acting NSF director Frederick M. Bernthal confirmed that the
absence of control continues in the 1990s.23 What has the leadership of the NSF
given us? It has not assured us of the capacity of science research contractors
to prepare effective proposals. “Peer” reviewers suffer the same poor resources.
No science agency makes any assessment of university libraries, the primary
information resource used for the proposal and review of government re-
search. No agency assesses the quality of research after it is published or the
cost-effectiveness of its grants.

Citing an alleged “policy vacuum,” the Congressional Research Service re-
viewed eleven reports written for Congress or the administration 1950-1975. It
observed a consensus that, “information itself is a national resource, much like
energy, to be used for the public good, private gain, and in some cases interna-
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tional barter.” However it noted that improvements in dissemination were
more often offset by inaction, reorganizations, and cuts in support: a “feudal
posture which impeded the realization of national goals.”?* A staff report by
the Congressional Office of Technology Assessment produced similar observa-
tions 14 years later.?

This history of invidious funding and bureaucratic supremacy was excluded
from the 1989 review of the library crisis by the Association of Research Li-
braries.?® Instead, it pursued a theme developed by University of Wisconsin-
Madison physics professor Henry Barschall. Writing in Physics Today, Barschall
blamed publishers’ prices for the crisis. He proposed withholding patronage
from journals with a high price “per-kilocharacter.” Librarians could cancel
them. Scientists could submit their papers elsewhere, preferably to the subsi-
dized journals of the American Institute of Physics.?” His argument was ex-
panded by ARL, which offered a recommendation based on Barschall’s advi-
sory. ARL, which represents roughly half the spending on science journals by
academic libraries in North America, added “excessive publishing by scien-
tists”—another canard—to the litany of blame for bad libraries. Climbing on a
bandwagon already loaded with militant librarians, a Science editorial further
amplified Barschall’s theme. It added the surprising allegation that in earlier
days most scientific publishing was conducted by the scientific societies.?

Commercial publishers of niche journals suffered a hailstorm of criticism
and cancellations while association publishers congratulated themselves. The
focus of cancellations bore down on imprints like Pergamon, which, in a no-
table example, was singled out by Princeton for massive cancellations.?’ In
1991, the Association of American Universities (AAU) started discussions with
ARL resulting in its “research libraries project.” The target of the task forces’
reports was the copyrights that protect the investments of authors and pub-
lishers from piracy and plagiarism. Our inference is that AAU administrators
engaged ARL libraries to find new ways to crank down their libraries” cost
even further.3

The evidence that justified Barschall’s accusations was that the ratios of
highest and lowest prices divided by printed kilocharacters ranges by a factor
of 80. This “finding” was neither news nor evidence of profiteering. The range
was smaller than the factor of 90 found nearly twenty years earlier by a fellow
APS editor in a sample of 350 journals in the AT&T research libraries.3! Dated
1968, the earlier sample represents a period when the library crisis had been
held at bay for nearly half a decade. It reasonably suggests only that science
has developed a variety of formats appropriate to a wide range of needs.

The real victims of the library crisis were unrepresented in court, even by
their own organizations who appeared as defendants. In the economics of the
journals system, the cost of authors” and readers’ resources add up to nearly
eight times the expenditure on of libraries’ subscriptions.®? In my opinion,
American Physical Society (APS) and American Institute of Physics (AIP) be-
trayed the interests of researchers and their sponsors—ultimately the taxpayer.
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They broke faith with their chartered missions “to promote the advancement
and diffusion of the knowledge of physics.” Prolonging the library crisis re-
sulted in unproductive research, wasted resources, and agonizing stresses on
the entire academic community.>* I would not doubt that it contributed signifi-
cantly to the poor morale of scientists who complain of frustration of prepar-
ing viable proposals.3 It also hampered the dissemination of research across
the full academic spectrum. Because of the priority of science journals, libraries
have failed to buy many books. University presses have been forced to reduce
print runs, to narrow their coverage, and to invest in nonacademic books.3
Trade publishers of intellectually challenging books have curtailed their pro-
grams, reorganized, shut down, and been sold. Names like Pantheon, Elsevier
Science’s book division, CRC Press, Routledge, American University Press,
Addison-Wesley Longman, and Basic Books come to mind along with the
tenor of the annual meeting of university presses. In mid-1997 AIP sold its AIP
Press.

Evidence of the causes and consequences of the library crisis were kept out
of the federal proceeding. In 1994, before the discovery period and trial, Sand
preemptively ruled that Barschall’s articles were protected by the First Amend-
ment except where they were reprinted or quoted for commercial purposes.3
The civil suit was based on the “false and misleading advertising” test of the
Lanham Act. Judge Sand read Barschall’s articles but ignored his repeated use
of the word “crisis” to describe conditions that might suspend First Amend-
ment protections. The trial offered no challenge to the failure of AIP and its
governors to present accurate and complete information that will benefit, at
minimum, their constituency.

Similarly, the “don’t ask, don’t tell” policies of the federal government pre-
vent a reasonable challenge to the universities. Thanks only to the determina-
tion of a nemesis who pursued Barschall and his publishers through the courts
of Europe and the United States, is it clear that Barschall’s solution deserves a
place alongside chlorophyl, astrology and phrenology. A 1991 French ruling
understood that the articles, “in scientific guise, have as their goal the denigra-
tion of competing journals.”% The recent U.S. verdict, which denied an injunc-
tion to the plaintiffs, noted that AIP et al., now acknowledge that Barschall did
not demonstrate abstract product superiority. He showed only that some jour-
nals charge more per kilocharacter than others.3

Cut-throat marketing is something new among learned publishers. It is par-
ticularly troubling when it is the choice of the very people who could most
effectively terminate the library crisis by contributing to policy reform. AIP,
APS, ARL, and AAAS enjoy a unique trust because they are organized for the
benefit of society, not for commercial purposes. Evidence introduced in court
can leave no doubt that increased profitability and dominance of physics pub-
lishing was the aim of AIP and APS. Their interest in the library crisis appears
to fail basic tests of sincerity. Didn’t AIP ratchet library prices up an extra
notch to offset lost page charge revenue after reducing page charges to attract
more papers?>® Didn‘t Barschall hide his official responsibility for running
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AIP’s business? He offered a solution that helped only its commercial inter-
ests.?0 AIP opened a policy office in 1987, even as Barschall counted kilo-
characters. APS’s policy office has been around for years. What for if not to
deal with important issues such as this? Reforms aimed at excellence in science
and education would be more cost effective, with greater immediate benefits,
than any supercollider.
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